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4 CFR Ch. I (1–1–03 Edition)§ 28.86 

BOARD DECISIONS, ATTORNEY’S FEES 
AND JUDICIAL REVIEW

§ 28.86 Board procedures; rec-
ommended decisions. 

(a) Non-member recommended decisions. 
Where an administrative judge who is 
not a Board member issues a decision, 
the administrative judge shall trans-
mit to the parties and to the Board a 
recommended decision. 

(b) Exceptions to the recommended 
decision shall be filed within 30 days 
from service of the decision. Excep-
tions may be filed by hand delivery or 
by mail. Please note that the address 
to be used differs for the two kinds of 
filing. 

(1) Filing by hand delivery: Exceptions 
may be filed by hand delivery at the of-
fice of the Board, Suite 560, Union Cen-
ter Plaza II, 820 First Street NE., 
Washington, DC. 

(2) Filing by mail: Exceptions may be 
filed by mail addressed to the Per-
sonnel Appeals Board, Suite 560, Union 
Center Plaza II, 441 G Street, NW., 
Washington DC 20548. When filed by 
mail, the postmark shall be the exclu-
sive date of filing. 
The party filing the exceptions shall 
serve the Board with an original and 7 
copies and shall serve one copy of the 
exceptions on each of the other parties. 
The exceptions shall include all sup-
porting material and shall set forth ob-
jections to the recommended decision, 
with references to applicable laws or 
regulations, and with specific reference 
to the record. The responding party 
shall have 30 days from service of the 
exceptions to file any reply. Additional 
responsive pleadings may be filed only 
with the approval of the Board. 

(c) Regardless of whether exceptions 
to a recommended decision are filed 
with the Board, the Board shall review 
the recommended decision. In review-
ing the recommended decision, the 
Board shall review the record as 
though it were making the initial deci-
sion. The Board may adopt, reverse, re-
mand, modify or vacate the rec-
ommended decision, in whole or in 
part. Where no party files exceptions to 
a recommended decision and the Board 
is considering any action other than 
adopting the recommended decision in 
whole as the final decision, the Board 

shall provide the parties an oppor-
tunity to address the issues it is con-
sidering. Where appropriate, the Board 
shall issue a final decision and order a 
date for compliance. In reviewing any 
recommended decision, the Board may: 

(1) Issue a single decision which de-
cides the case; 

(2) Hear oral arguments; 
(3) Require the filing of briefs; 
(4) Remand the proceedings to the ad-

ministrative judge to take further tes-
timony or evidence or make further 
findings or conclusions; or 

(5) Take any other action necessary 
for final disposition of the case. 

(d) The Board shall reject a rec-
ommended decision, in whole or in 
part, on the basis of its own motion or 
on the basis of exceptions filed by the 
parties, when the Board finds that: 

(1) New and material evidence is 
available that, despite due diligence, 
was not available when the record was 
closed; 

(2) The recommended decision is 
based on an erroneous interpretation of 
statute or regulation; 

(3) The recommended decision is arbi-
trary, capricious or an abuse of discre-
tion, or otherwise not consistent with 
law; 

(4) The recommended decision is not 
made consistent with required proce-
dures and results in harmful error; or 

(5) The recommended decision is un-
supported by evidence required by the 
requisite burden of proof as set forth at 
§ 28.61. 

(e) The decision of the Board shall be 
final and subject to judicial review pur-
suant to § 28.90. 

[58 FR 61992, Nov. 23, 1993, as amended at 61 
FR 36810, July 15, 1996]

§ 28.87 Board procedures; initial deci-
sions. 

(a) When a case is heard in the first 
instance by a single Board member, or 
a panel of members, an initial decision 
shall be issued by that member or 
panel and served upon the parties. 

(b) An aggrieved party may seek re-
view or reconsideration of the initial 
decision in the following manner: 

(1) Within 15 days of the service of 
the initial decision, such a party may 
seek review by the full Board by filing
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